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OPI NI ON

This appeal is made pursuant to section 256661/
of the Revenue and Taxation Code.from the action of the
Franchi se Tax Board on the protest of Kurt WIlle Electric,
Inc., against proposed assessments of additional fran-
chise tax in the anounts of $1,347, $803, $480, and $312
for the income years ended Cctober 31, 1976, Cctober 31,
1977, CQctober 31, 1978, and Cctober 31, 1979, respectively.

1/ Unless ofherw se specified, all section references
are t0 sections of the Revenue and Taxation Code as in
effect for the income years in issue.
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Appeal of Kurt WIlle Electric, Inc.

The issue presented in this appeal is whether
the expenses of operating and of traveling to and from a
ranch in Crescent MIls, California, are the business

expenses of appellant or the personal expenses of its
owners.

Appellant is a corporation owned by Kurt and
Elise Wlle. Prior to incorporating the business in
1975, M. Wlle operated his electrical contracting
business as a sole proprietorship. H's business was in
the Los Angeles area and was operated out of his persona
resi dence in Palos Verdes.

In 1972, the WIles purchased a 215-acre ranch
In Crescent Mils, California, which is alnobst 600 mles
from Los Angeles. The ranch is situated predomnantly on
mountainous terrain with only 15 acres of usable pasture.
At the time of purchase, the house was the only inprove-
ment on the land. Subsequently, the ranch house was
renodel ed, the pasture was fenced, and an aninal and
storage barn was constructed.

In June of 1977, M. and Ms. wille transferred
title in the ranch to the corporation via a quitclaim
deed. There is no evidence what type of consideration
was given for the tranfer and there are no corporate
m nutes that indicate why the corporation acquired the
ranch. In April of 1979, the WIlles sold their Palos
Verdes hone and made the ranch their permanent. residence.

During the period in issue, appellant deducted

t he expenses of operating the ranch and the expenses of
traveling to and fromthe ranch, contending that they are
?roper busi ness expenses. Respondent's position is that

hese expenses are the personal expenses of M. and Ms.
Wlle, the sole shareholders of appellant, and that these
expenses should be attributed to the Wlles individually
as income inthe form of constructive dividends. Respon-
dent issued assessnents which reflect this position and
appel lant nade a tinely appeal

The first question to be answered is whet her
the corporation was engaged in the business of farmng or
ranching so asto properly deduct the expenses of operat-
ing the ranch. Section 24343, subdivision (aP, provide's
that there 'shall be allowed as a deduction all the
ordi nary and necessary expenses paid or incurred during

the income year in carrying on any trade or business.
The provi sions of section 24343," subdivision (a), are,
simlar to Internal Revenue Code section 162(a). It Is

-20-



Appeal of Kurt WIlle Electric, Ine.

well settled in California that when state statutes are
patterned after federal |egislation on the same subject,
the interpretation and effect given the federal provi-
sions by the federal courts and adm nistrative bodies are
relevant in determning the proper construction of the
California statutes. (Andrews v. Franchise Tax Board,

275 Cal.App.2d 653, 658 (80 Cal.Rptr. 403] (1969).)

o Before an activity can be considered to be an
activity constituting the carrying on of a trade or a
busi ness, such activity nust be entered into in good
faith wth the dom nant hope and intent of reaI|2|ng a

rofit therefrom (H rsch v. Conmi ssioner, 315 r.2d 731,
36 (9th Cir. 1963).) Whether a taxpaxer possesses the
required profit notive or intent for his activity to
constitute a trade or business is a question of factto
be decided fromall the evidence In each particular case.
(Jasi onowski v. Conm ssioner, 66 T.C. 312, 321 (1976).)
I'nmaking this factual determnation, nmore weight must be
given to the objective facts than to the nere statements
of the parties. (Engdahl v. Comm ssioner, 72 T.C. 659,
666 (1979).) Furthernore, the burden of proof rests wth
apgellant. (Forster Mg. Co., Inc. v. Conm Ssioner,
g 72,138 T.C

: -H) (1972).) urther signiticance
is the fact that, as in the Forg.er dase, his case
I nvol ves a corporation taking eductions on a hone of its
dom nant sharehol ders. In such circunstances, the proof

shoul d be very clear and very certain that the expenses
charged to the corporation were |egitimte business
expenses of the corporation. (Geenspon v. Commi SSioner,
23 T.C. 138 (1954).)

. In this case, the facts reveal that the ranch
was first purchased by mrand Ms. Wlle in 1972, After
purchasing the property, they began to renodel the house
and inprove the property. Five years after purchasing
t he proPerty, the Wlles transferred the ranch to appel-
| ant . n 1979, the Wlles sold their home in Palos
Verdes and noved into the house |ocated on the ranch.

Appel [ ant contends that the deductions are
proper business expense deductions because M. WIlle had
experience operating a farmwhen he was a child. Appel-
| ant further contends that M. and Ms. WIlle did not
raise the cattle for their own consunption or operate the
ranch for their personal enjoyment.

Respondent asserts that at the protest I|evel,
M.and Ms. WIlle told respondent's representative that
the entire ranch had no irrigation and was too hilly and
-21-
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cold to be an operating ranch. Respondent further
asserts thatonly eight cattle were purchased and there
was no gross incone of any sort fromthe ranch opera-
tions. Mrand Ms. WIlle allegedly did have a garden on
the ranch and did consume its produce.

G ven the facts presented, we nust conclude
t hat aBpeIIant was not engaged in a farmng activity that
could be considered to constitute a trade or business.
First, we note that the corporate mnutes donot indicate
that the ranch was purchased or for what particular
purpose it was purchased. In other words, there is no
Indication in the corporate mnutes that aﬁpellant_
intended to enter into the farmng or ranching busines
for a profit. In the first seven years of ownership
either by M. and Ms. WIlle or by appellant, the ranch
showed nc profit or even any gross income. Secondly,
there is no evidence that the ranch had any history of
being a successful cattle ranch, See Metcalf v.
Conm ssioner, % 63,277 T.CM (P- (1963).) Wwhen M.
and Ms. WIle purchased the ranch, the only inprovement
on the property was the house. Furthernore, there is no
evidence that the Wlles consulted- with experts in the
area of the ranch who could advise them on the chances of
success in their farmng activities.

The facts further indicate that there were only
eight cattle on the ranch. Gven this smll nunber of
cattle, a logical conclusion would be that appellant nay
have been considering enterln% into the comercial cattle
busi ness at some future tine but that it did not intend
to do so imediately. (See Stoltzfus wv. Comm Ssioner
170,337 T.CM (P-H) (1970).)

The record al so showsthat M. wille's parents
may have resided on the ranch. There is no evidence that
aﬁpellant hired any eforlenced farm workers to nanage
the ranch. Likew Se, . and Ms. WIlle lived over 600
mles away fromthe ranch and coul d not thensel ves have
participated in the daily chores associated with raising
ani mal s. (See Mahr w. nm ssi oner, ¥ 82,297 T.C.M.
(P-H (1982).) —

~ The physical layout of the ranch also supports
our flndInPS. A commercial cattle operation cannot be
successful 'y conducted on only 15 acres of irrigated
land. Whil'e the ranch had over 200 acres, the record

establishes that only 15 acres of it was pasture |and and
the remaining_ | and ‘was forest.
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Finally, we note that the house was eventually
used by M. and Ms. WIlle as their personal residence.
W cannot conclude that expenses incurred in repairing
a house so as to prepare it for personal occupancy are
proper business expenses. (See Appeal of Trevor Whayne
and Florence Eisennman, Cal. St. Bd. of Equal., July 10,
1962.)

Based on the record as a whole, we conclude
that appellant was not engaged in the ranching or farmng
activities during the period in issue wth any profit .
nmotive. For this reason, we conclude that the deductions
taken relating to this farmng activity are not allowable
under section 24343, subdivision (a).

Appel I ant's second contention is that the
expenses of operating the ranch and the transportation
and costs of eqU|PnEnt are fully justified deductions as
they are integrally related to the corporation's primry
econom c activity of electrical contracting.

. Since purchasing the ranch in 1972, M. and
Ms. WIle have made nunerous trips .to the property.
Many of these trips were made in corporate-owed vehicles.
ghe nFjOFIty of, the facts involving these trips remain in
I sput e.

Appel I ant contends that when M. and Ms. Wlle
went to the ranch, the% did not spend nuch tine there.
Rather, they used the barn at the ranch to store equip-
nent and corporate vehicles. Appellant has stated that
it was difficult to rent a storage facility in the Los
Angel es area whi ch coul d provide the space and the
security necessary to house its expensive equipnent.

Wien a large job was in progress, the eight corporate |
vehicles would be left on the job site. ~But when the AOb
was conpl eted, the vehicles would be moved to the ranch.
Appel l ant contends that even with the costs of transport-
ing the vehicles over 600 mles to the ranch, the cost
was Still less than rent|n%Na storaPe facility in the Los
Angel es area. Mr.and Mrs. Wlle allegedly used the
ranch to store business vehicles even prior to incorpo-
rating the business in 1975".

_ Respondent's position' is that it nakes no
econoni ¢ sense to store vehicles over 600 mles from
Botentialj ob sites. It points out that no evidence has

een presented to show what equi pment was stored at the
ranch, how often it was transported back and forth; or
what it would cost to rent storage space in the Los
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Angel es area. The pictures submtted of itens stored at
the ranch show only smaller itens such as pipes and
fittings. Respondent finally contends that Mr.and Ms.
Wlle traveled to the ranch to do the electrical inprove-
nments onthe property and toenjoy the ranch. M. and
Ms. WIlle allegedly told respondent that they stayed at
the ranch aboutone week a nonth to work on ranch

| nprovenents.

As was stated above, it is appellant's burden
to prove that the expenses are ordinary and necessary
expenses. W do not think that this burden has been net.
No evidence has been presented, other than the testinony
of Mr. and Ms. WIlle, to support appellant's contentions
that corporate vehicles were stored on the ranch. The
corporate mnutes do not reflect any decision to utilize
the ranch for storing conpany vehicles and the pictures
presented do not show the storage of any |arge equi prent
orvehicles. Likewise, there are no other records or
documents which verify appellant's contentions. Rather,
the facts support a finding that the willes inproved. the
property so that it could be ultimately used as their
personal residence. Trips nade to the ranch were nade
primarily for this personal purpose.

In sum, We conclude that the expenses Of
operating the ranch and the expenses oftravelingtoand
fromthe ranch are not business expenses which can be
deducteddby appel lant. The action of respondent 'will be
sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Kurt WIle Electric, Inc., against proposed
assessnments of additional franchise tax in the anounts of
$1,347, $803, $480, and $312 for the income years ended
Cctober 31, 1976, COctober 31, 1977, COctober 31, 1978, and
Cct ober gl, 1979, respectively, be and the sane is hereby
sust ai ned.

Done at Sacranento, cCalifcrnia, this 9th day
of April , JO86, by the State Board of Equalization
wi th Board Members M. Nevins, M. Collis, wmr.Bennett and
M. Harvey present.

Richard Nevins , Chairnman
Conway H Collis ' , Menber
W I liam mBennett . Menber
Wl ter Harvey* , Menber

, Menber

*For Kenneth Cory, per Governnent Code section 7.9

=25=



